Most significantly though, active case management on its own simply effects a change to how the litigation process is carried out, namely, from party-control of the pace of litigation to court-control. It does not alter in any way the purpose for which the litigation process is carried out. Without something more, active case management simply enables the court to control how cases progress to final determination on their merits. It transfers the steering wheel to a new driver. In this, to a very large degree, it was historically foreshadowed both here and abroad. Active case management crucially says nothing, however, about the destination towards which the driver steers.
The Overriding Objective on the other hand is truly innovative because it provides active case management's new driver with a new destination, and one not historically foreshadowed by previous civil justice reform reports or other jurisdictions. It does so by giving litigation a new purpose; a new aim and one radically different from that which predated the Woolf reforms. It does so by introducing a new concept of justice into English civil procedure; a concept of justice committed to proportionality rather than, as was previously the case, an unalloyed commitment to the achievement of what Woolf described as substantive justice, that is, justice on the merits . 9 It is a concept of justice which not only influences, or perhaps rather ought to influence, the application of the individual civil procedure rules, but equally is continuing to influence latter-day procedural reform, as the Jackson Costs Review (2009) (2010) 10 demonstrates. 11 The court must further this novel purpose or aim, as expressed by the Overriding Objective -see CPR 1.4(1) -by actively managing cases. As such it, rather than active case management, is the most significant aspect of the Woolf reforms.
The Overriding Objective might have been the fundamental innovation of the Woolf reforms, but it was not entirely without precedent. First, English civil procedure had been governed previously by a tacit overriding objective. It was tacit because it was not provided for in the Rules of the Supreme Court (RSC), although this idea guided the RSC's implementation. That implicit overriding objective was to achieve, as Zuckerman has recently put it, justice on the merits, 12 or substantive justice. 12 Zuckerman on Civil Procedure: Principles of Practice, (2nd edn, Thomson 2006) at 25-28. 13 The term 'substantive justice' has a number of different meanings. Both Woolf and Genn use the term to refer to justice on the merits. It is that sense in which it is used throughout this paper. Woolf (1995) (n 3) at 214ff; Genn (n 9).
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14 The creation of an overriding objective was not itself, therefore, an innovation. Secondly, the creation of an explicit overriding objective was also no real innovation. Other common law jurisdictions had taken this bold step before Woolf. Explicit overriding objectives pre-dating Woolf can be found in, for instance, the United States of America, Canada and Australia . 15 However, these three precedents apparently played no part in the English Overriding Objective's invention. This point is emphasised by Turner, who observed as follows: 
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It would appear then, assuming Woolf travelled by train that Spring day, that the Overriding Objective was born on the road (or rather the rails) to Birmingham's New Street train station. That Woolf was not influenced by other jurisdictions' overriding objectives is remarkable, given his inquiry's study of other jurisdictions. Strange as it may seem, given those circumstances, it would appear to be true that there was no such influence. As Byron put it, ''Tis strange -but true; for truth is always strange; Stranger than fiction'.
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The position is therefore this: pre-Woolf an implicit overriding objective guided the RSC's operation (the procedural code applicable to the High Court and Court of Appeal from 1873 to 1999) and explicit overriding objectives guided the operation of a number of foreign common law civil justice systems. The creation of an explicit English overriding objective would not, therefore, appear to be any great innovation; even if it can properly be said that Woolf's Overriding Objective was created without conscious reference to, or awareness of, the explicit overriding objectives contained 14 The RSC was a product of the 1873 Judicature Act reforms. 19 Those reforms, like those they followed and built upon, 20 were intended to render the civil justice system better able to achieve substantive justice. They were, like earlier reforms, intended to enable the English and Welsh courts to be better able, as Best CJ had put it in 1830, to 'secure decisions on the merits' , 21 or as the 1868 Judicature Commissioners put it, echoing his language, better able to render a 'decision upon the merits'. 22 While the 1873 reforms were committed to ensuring that civil procedure operated consistently with the aim of attaining substantive justice, the Judicature Commissioners did not specify such an aim as an explicit overriding objective. Nor did the Judicature Act 1873. In all likelihood such an explicit commitment was never considered to be necessary innovation, it being obvious that the raison d'être of the civil courts and civil procedure was to secure substantive justice's achievement.
Irrespective of the lack of an explicit overriding objective in the RSC, a series of nineteenth century House of Lords and Court of Appeal decisions, 23 handed down in the years which followed the RSC's introduction, embedded beyond the shadow of a doubt that it was to operate consistently with, as Edmund-Davies LJ would later describe it, in Associated Leisure v. Associated Newspapers (1970) , 24 an 'all-embracing principle', to which 'all other considerations must be subordinate'. That allembracing principle was the achievement of substantive justice in each claim. As Bramwell LJ -the progenitor of the early line of authority which embedded this allembracing principle as an implicit overriding objective -put it in Collins v. The Vestry of Paddington (1879), the individual RSC rules were only 'intended to ensure that the courts were able to do justice between the parties; … to bring out the result that the litigant succeeds according to the goodness of his cause and not according to the blunders of his adversary.' 25 The courts were to approach their operation with a view to securing substantive justice's achievement: to ensure as Bramwell LJ went on to put it, that when litigants succeeded they did so only 'according to the goodness of his cause'. 26 No longer would claims fail on technical or formalistic grounds, as they had under the previous common law procedure. 27 The RSC was to operate to ensure claims were determined on their substantive merits only. Several things are apparent from these three explicit overriding objectives. First and most importantly, each sets out a commitment to the achievement of substantive justice. This is the aim of the three sets of procedural rules and they are to be interpreted consistently with the facilitation of its achievement. This commitment is most obvious in respect of both the South Australia and Ontario rules. It is perhaps not so clear in respect of the Rules of Civil Procedure for the United States Districts Courts, which simply refers to the just determination of actions. It is apparent though that just determination is synonymous with the achievement of substantive justice or justice on the merits. 31 Each, therefore, makes explicit what was implicit within the (English) RSC: that the civil process is guided by an overarching commitment to achieve substantive justice.
Secondly, each of the three non-English codes, mentioned above, specifies a procedural obligation: civil process is to operate so that substantive justice is achieved as expeditiously and inexpensively as possible. In this they echo what was an implicit feature of the (English) RSC's implicit overriding objective. Litigation expense and delay, if excessive or unnecessary, can undermine substantive justice's achievement. A commitment to substantive justice's achievement must necessarily, therefore, imply a commitment to ensuring that the litigation process is neither too expensive nor too prolonged. While this commitment was implicit within the RSC's overriding objective, it was explicitly acknowledged from the early nineteenth century onwards in various English civil justice reforms. As the 1932 Hanworth Committee explained, its reform aim was to ensure that civil process was better able to achieve substantive justice at 'greater despatch' and 'greater economy'. 33 The 1932 report was not unique in making this call to arms; it simply repeated what had on numerous occasions been said before 34 and would be repeated throughout the twentieth century. 35 These statements spell out what was implicit in the RSC's overriding objective and explicit in the three common law overriding objectives.
Thirdly, the South Australia rule makes clear that substantive justice's achievement is not to be frustrated by a failure by parties to ensure that it is achieved economically and efficiently. It makes explicit a feature of the RSC's implicit commitment to substantive justice's achievement, that, as Bowen LJ put it in Cropper v. Smith (1884), 'Courts do not exist for the sake of discipline, but for the sake of deciding matters in controversy.' 36 This point may not have been explicit in either the USDCR or the Ontario rule but it is clearly equally relevant to them, notwithstanding that silence. It is thus inconceivable that rules of court operating (as the Ontario rules state) to 'secure the just, most expeditious and least expensive determination of every civil proceeding on its merits' should be regarded as existing for the sake of disciplining litigants and their representatives. The same point must apply, mutatis mutandis, in regard of the USDCR.
The Overriding Objective's three explicit common law predecessors thus had three things in common with each other and with the RSC's implicit overriding objective: first, an overarching, paramount commitment to substantive justice's achievement. In this they make explicit what the RSC's overriding objective maintained as implicit; secondly, a commitment to litigation efficiency and economy, where they were facilitative of substantive justice's achievement; and finally, a commitment to the principle that procedure was simply the means to effect substantive justice and could set out within the RSC, but it was on more than one occasion specified as the reason for reform in reforming Acts of Parliament e.g., Common Law Procedure Act 1852, preamble; Court of Chancery Act 1852, preamble. ' The object of these rules is to obtain a correct issue between the parties, and when an error has been made it is not intended that the party making the mistake should be mulcted in the loss of the trial.' See also the remark by Bramwell LJ, ibid., concerning the need for proportionality between procedural default and procedural sanctions. not, generally, be relied on as a basis to deny its achievement. Procedural non-compliance could not, for instance, frustrate its achievement, even if such non-compliance gave rise to unnecessary expense or delay.
If Lord Woolf's Overriding Objective was influenced by its RSC and common law predecessors, it is reasonable to assume that it would exhibit these three features. It does not. In the final section I outline why it can be seen not to contain these features and why it represents a fundamental, Copernican, revolution in civil justice.
The Overriding Objective: A New Paradigm of Justice
There are two possible ways to interpret the Overriding Objective. First, it could be read as saying no more than its predecessors, that is, it is the encapsulation of a commitment to achieve substantive justice economically and efficiently. In other words it simply makes explicit the RSC's implicit overriding objective through the addition of an explicit commitment to the CPR to ensure that substantive justice was achieved economically and efficiently. This could be defined as the traditionalist interpretation. Secondly, it could be read as establishing an entirely different goal for the civil process than the achievement of substantive justice as efficiently and economically as possible. This could be called the Copernican (or Kuhnian) interpretation, in the sense that it represents a paradigm shift away from the longestablished traditional concept of the civil justice system's aim towards a radically different one. 37 It could thus be read as a rejection of the traditionalist interpretation and its view that the Overriding Objective simply makes explicit that which was implicit to the RSC.
There is some basis for arguing in favour of the traditional approach. At the very outset Woolf describes the Overriding Objective, then called the general objective, in traditionalist terms, which are remarkable for their similarity to the Ontario overriding objective and the USDCR: 'The general objective is to do justice but to achieve it by means which minimise cost and delay.' 38 Equally, in a pre-CPR case, Millett LJ explained, with Woolf's approval, in Mortgage Corporation v. Sandoes (1996) , that 'the overriding principle is that justice must be done.' 39 What counts is that substantive justice must be done, and commitments to the minimisation of cost and delay are collateral to that consideration. 40 The same point has been reiterated in The White Book's comment however fails to take account of the differences which exist between the Overriding Objective and its predecessors. In the first instance, it is incorrect -and is simply a fiction -to suggest that it maintains a singular commitment to the achievement of substantive justice. Substantive justice is, unlike the RSC's implicit and its common law predecessor's explicit aim, not its aim. Nor is it, as Zuckerman has consistently argued, one aim amongst two other equal aims; those being the aims of economy and efficiency. 43 The first point to make is that Woolf understood the Overriding Objective to capture civil justice's purpose; it gave expression to what it meant to refer to justice. 44 That purpose was no longer, as under the RSC and in respect of the common law overriding objectives, to achieve substantive justice. The Overriding Objective, the purpose of which was to encapsulate the essence of civil justice, went beyond securing substantive justice and instead embodied an equal commitment to both substantive and procedural justice. 45 The first point of departure from the common law overriding objectives is this change of aim.
This can be understood in a number of ways. The most significant though is that in rendering the two forms of justice equal, and giving expression to them in the Overriding Objective of dealing with cases justly, Woolf went beyond the common law and RSC system's relationship between substantive justice's achievement and economy and efficiency. Under that former system, the fundamental benefit of economy and efficiency was to increase access to justice by ensuring that no more than necessary litigation cost and time was expended on achieving substantive justice. As May LJ attractively noted, procedural economy facilitates truth's achievement. 2007) 26 CJQ 1. The essential problem with Zuckerman's account is not that it understands the overriding objective as a radical break from the past, which to a degree, it rightly does, but rather that it is predicated on a category mistake, in that it treats substantive justice, economy, and efficiency as ends that can validly be contrasted with each other, when in truth economy and efficiency are and can only ever be means to an end. Ends and means cannot logically be contrasted with each other as Zuckerman's account requires: see Sorabji (n 15) at 222ff. 44 Woolf (1996) (n 3) at 3; CPR 1.1 distilled what he regarded as 'being the purpose of civil justice'. 45 Woolf ( Delay, as noted earlier, is the enemy of justice. It erodes evidence and undermines the efficacy of enforcement. 47 Cost is equally the enemy of justice because it acts as a barrier to entry to the justice system, while increasing the prospect of discontinuance and unsatisfactory settlement. 48 Economy and efficiency ensure, on the one hand, that justice' achievement is not undermined by excessive cost and delay; and, on the other hand, they ensure that sufficient time and cost are expended in securing its achievement. The common law's (pre-CPR) implicit overriding objectives sees economy and efficiency as objectives which seek to ensure that no more than necessary litigation cost and time are spent on substantive justice's achievement. Lord Woolf's Overriding Objective, by enunciating an equal commitment to procedural justice and substantive justice, goes beyond this traditional view of the importance of achieving economy and efficiency. In a recent lecture, Lord Neuberger MR explained the difference effected by this balance: 49 In being outward-looking rather than inward-looking, as necessary costs are, the Overriding Objective's commitment to this balance between substantive and procedural justice commits the CPR to only permitting individual litigants to expend proportionate costs and proportionate time in the course of litigation.
Here arises the crucial difference between Lord Woolf's Overriding Objective and its common law predecessors. The latter involve a commitment to ensuring substantive justice's achievement in each individual case. Woolf's balanced Overriding Objective does not for, as Lord Neuberger MR put it, it goes beyond the immediate concerns of individual litigants. It goes beyond the aim of securing substantive justice for them at no more than necessary cost, and thus departs from the traditional approach adopted by foreign common law jurisdictions. Lord Woolf's Overriding Objective contains that aim, clearly. But the commitment to procedural justice, through introducing a commitment to ensuring that no more than proportionate costs can be expended on litigation, does two things: first, it shifts the justice system's focus from each individual case to a global assessment of the rights of all litigants to have effective access to justice; secondly, it provides a clear justification for denying in its entirety or abridging partially the prospect of achieving substantive justice in any one case where to bring about its achievement would be detrimental to the ability of other litigants to secure a fair opportunity to seek substantive justice. In other words, Lord Woolf's Overriding Objective, unlike both its common law predecessors and the RSC before it, is 'intended to strike the balance between substantive justice in the individual case and procedural justice for all.' 50 This le ads to the third aspect of the common law overriding objectives: that procedure does not exist to discipline or trip up litigants; that breaches of procedural rules should not, generally, result in claims being dismissed prior to a judgment on the merits. 52 Where a singular commitment to substantive justice's achievement is in place this is clearly correct. Where, however, the aim of procedure goes beyond the immediate concerns of individual litigants procedural non-compliance, and the expenditure of disproportionate costs and time in such cases, can be visited by more stringent consequences. As Ralph Gibson LJ in Vinos v. Marks & Spencer plc (2001) put it: 'Justice to the defendant and to the interests of other litigants may require that a claimant who ignores time limits prescribed by the rules forfeits the right to have his claim tried.' 53 Rules can be used to discipline litigants, where that discipline is of benefit to other litigants. 54 This approach ensures that no more than proportionate resources are expended on each claim so that all litigants are able to obtain effective access to justice. It recognises that within the justice system the courts can only provide a finite set of resources for distribution amongst all litigants. The courts are entitled to adopt this strategy because the Overriding Objective, specifically CPR 1.1(2)(e), requires the court to consider the effect of its decisions not only on the immediate litigants before it but on all litigants, each of whom has an equal right to receive fair access to justice. In this way the Overriding Objective does not simply permit, it in fact requires the court to take an approach which would be entirely unjustified in the common law jurisdictions and under the RSC. It does so because through importing a commitment to procedural justice into the Overriding Objective as substantive justice's equal, Woolf ensured that the new CPR system would not be tied to the single objective of achieving substantive justice in any individual case. Instead the new system is concerned to ensure fair access to a justice system for all; fair access to a system which seeks to ensure that all litigants have a fair opportunity to gain reasonable access to a system supported by limited resources: and so the Overriding Objective aims to 'preserve access to justice for all users of the [justice] system'. 55 .
Conclusion
Even from this relatively brief discussion of the Overriding Objective, it will be apparent that Lord Woolf's journey to Birmingham's New Street station saw the birth of a novel principle of civil justice. It had little in common with its common law predecessors, and even less in common with the preceding High Court procedure in England ('the RSC'). Unlike those pre-CPR foreign overriding objectives, or the implicit overriding objective of the RSC, Lord Woolf's Overriding Objective, set out in CPR 1.1, has three main features:
(1) it does not contain a singular commitment substantive justice's achievement; on the contrary it contains an equal commitment to both substantive and procedural justice; (2) it does not treat economy and efficiency as means for securing substantive justice through the legal process; instead it regards economy and efficiency Binns] case Lord Phillips MR, when considering whether to allow an appeal which would have enabled the appellant to resuscitate a long delayed and stayed claim, said that the question was "… whether the overriding objective of dealing with this case justly calls for us to bring these proceedings to an end … ." In Sutradhar, proportionality required the claim to be brought to an end prior to a substantive judgment, whereas in Flaxman-Binns, the claim was allowed to continue. In both cases the court considered whether proportionality not simply as between the parties but as between the parties and other litigants' and the justice system as a whole necessitated it to give effect to a limit on the commitment to substantive justice's achievement.' 55 Woolf (1995) (n 3) at 28. as principles which place a limit on the civil process' commitment to securing substantive justice; and (3) it requires a rigorous approach by courts to litigants who fail to comply with procedural obligations, and who thus fail to make proper use of a fair process provided so that they can pursue substantive justice.
In each of these three ways the Overriding Objective is fundamentally different from the commitments which have guided civil procedure both here in the past and abroad. In each of these ways, the Overriding Objective establishes a new paradigm of justice; one committed to proportionate justice -the balance of substantive and procedural justice -rather than to substantive justice alone. 56 Thus Lord Woolf devised the basis for a Copernican revolution in civil justice -one which marked a fundamental and 'important shift in judicial philosophy' away 'from the traditional philosophy that previously dominated the administration of justice' towards one where truth was balanced against a genuine requirement to ensure that each claim would only be allotted 'an appropriate share of the court's resources … taking into account the need to allot resources to other cases'. 57 As discussed here, this appears to have been Lord Woolf's quite original discovery, on the train ride from London to Birmingham in 1995. Whether his procedural insight has been properly implemented, or even fully recognised, is however an open question.
